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CHAPTER I - Introduction
Ontario’s environment and the Common Sense Revolution: The fifth in a series

Q: What are the top 10 things wrong with environmental protection under the Common Sense Revolution?
#1: Ministries and agencies who protect the environment have too few staff and too few funds to

do their job

#2: The government loads environmental responsibilities on small municipalities on the one hand and

limits their ability to protect the environment on the other
#3: The Common Sense Revolution thinks environmental protection is red tape
#4: New laws and regulations do not adequately protect the environment
#5: The government beefs up enforcement, but will not commit to prevention and planning
#6: Under the Common Sense Revolution, “protected areas” are not protected
#7: The provincial government refuses to act when it should to protect the environment
#8: Industry self-regulation and self-monitoring increase the risk of environmental damage
#9: Common Sense protects game animals and commercial fisheries, not wildlife
#10: The Revolution fumbles national and international environmental protection initiatives

CHAPTER 2 - Water

I

II

III

IV

The Common Sense Revolution and water resources so far

1.1 Defunding

1.2 Deregulation

1.3 Devolution of responsibility

The Walkerton tragedy

2.1 Downloading responsibility and privatization of service broke the chain of accountability;
inspections reduced

2.2 Discovery of E. coli contamination in the Walkerton water supply

2.3 No reporting regulations for drinking water

2.4 Early warnings ignored

2.5 Public inquiry called

2.6 New drinking water regulation

2.7 Province promises to step up inspections

2.8 Other post-Walkerton initiatives

Ontario’s water: How much is safe to take?

3.1 Ground and surface water

3.2 Water-taking permits and water exports
3.2.1 “Moratorium” on new water-removal permits

3.3 $6 million for groundwater monitoring

3.4 Restrictions on inter-basin transfers of water

3.5 Ontario takes the most Great Lakes water

Water pollution on the rise

4.1 The official version: Things have never been better

4.2 The real big picture: Fewer resources, less protection
4.2.1 Nutrient runoff from agricultural operations: The need for regulatory action
4.2.2 Consultation on intensive agricultural operations: Government reluctant to regulate
4.2.3 After Walkerton, government more amenable to regulation
4.2.4 New government agricultural initiatives: Healthy futures in agriculture
4.2.5 OMAFRA field offices closed
4.2.6 Changes to the pesticides regulations

4.3 Increased violations of water pollution standards

4.4 Pollution discharges to Ontario’s water: Increasing violations, one prosecution

4.5 The ministry’s response

4.6 Ontario is North America’s third worst water polluter

4.7 Water standards revisions: Adopting the federal standards

Federal/provincial program to protect the Great Lakes: Uncertain future
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5.1 Expiration of the Canada-Ontario Agreement on the Great Lakes ecosystem
5.1.1 Importance of renewing the COA
5.2 Provincial initiatives to protect the Great Lakes and Ontario’s watersheds
VI Conservation authorities: The struggle to protect Ontario’s lakes and watersheds
6.1 Conservation authorities: Limitations on water protection initiatives, no new provincial funding
6.2 Hardest hit: Ability to protect local water resources
6.3 Conservation authorities and golf
VII Other water-related changes or decisions
7.1 Proposed changes to the Lakes and Rivers Improvement Act
7.2 More plans to privatize shelved after Walkerton
VIII Conclusion

CHAPTER 3 - Environmental decision-making
I  The Common Sense Revolution and environmental decision-making so far
1.1 Defunding
1.2 Deregulation
1.3 Devolution of responsibility
I  Common Sense and environmental decision-making: The first mandate
III Environmental boards and tribunals
3.1 The Environmental Assessment and Appeal Boards — emphasizing speed
3.2 Chair of the board, committed to efficiency
3.3 The auditor’s report and the ministry’s response
3.4 The Ontario Municipal Board — controversial decisions appear to undermine municipal autonomy;
process undermines public confidence in decision-making
3.5 The Niagara Escarpment Commission — decision-making shifts from “fulfilling the purpose of the plan”
IV Officers of the legislature
4.1 The Environmental Commissioner of Ontario
4.1.1 Controversial appointment draws opposition and media fire
4.1.2 Issues first special report on groundwater and intensive farming for Walkerton hearing
4.1.3 Environmental Bill of Rights litigation rights workshop
4.2 The Information and Privacy Commissioner — the Freedom of Information Act, an essential tool
comes under scrutiny by province
V  Environmental protection, public safety and industry self-regulation
5.1 Environmental emergencies small and large — risks may be increasing while the ability to manage
risks grows less
5.1.1 Methane leak at Safety-Kleen
5.1.2 Sulphuric acid spill on rail line to Adams Mine
5.1.3 Reduced spill reporting requirements
5.1.4 Hickson plant fire
5.2 Nuclear safety still an issue
5.3 The TSSA and REVA reach milestones in self-regulation, but Bill 42 does not pass
5.3.1 The TSSA
5.3.2 REVA
5.4 Program approvals
5.4.1 Approvals that expired during the report period
5.4.2 New approvals granted during the report period
5.4.3 Approvals proposed during the report period
VI The Ministry of the Environment
6.1 Standards setting
6.2 The SWAT team
6.3 “Fixing” the Ministry of the Environment
6.4 Red tape —and all that implies
VII Education
7.1 Partnersin Air
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7.2 Hunting manuals for inner-city schools
7.3 Making the miners of tomorrow
VIII Conclusion

CHAPTER 4 - Garbage and hazardous waste
I  The Common Sense Revolution and garbage issues so far
1.1 Defunding
1.2 Deregulation
1.3 Downloading
I Common Sense and garbage
III Waste approvals
3.1 Landfill environmental assessment hearings
3.2 Routine waste facility applications
3.3 Less routine waste facility applications
3.3.1 Trans-Cycle application refused
3.3.2 PCB and other hazardous waste incineration in Cornwall
3.3.3 Rotary kiln to burn contaminated soil
IV In Taro’s wake: A six-point action plan on hazardous waste
4.1 The Taro landfill
4.2 The response — the six-part plan
4.2.1 New hazardous waste regulations
4.3 Ontario: Open for toxics
V  Municipal garbage and recycling, Part I — the Waste Diversion Organization
5.1 Provincial Auditor criticizes Ontario waste management in 1997
5.2 The government’s response: The WDO
VI Municipal garbage and recycling, Part II — the Adams Mine
6.1 The environmental assessment hearing — decided in haste
6.2 Application for judicial review dismissed, removing “any potential shadow”
6.2.1 Well, almost any shadow
6.2.2 Shadows yet to come
VII Conclusion

CHAPTER 5 - Air
I  The Common Sense Revolution and air issues so far
1.1 The Environmental Commissioner’s evaluation in 1998
1.2 Air quality initiatives, a comparison of positive and negative
1.3 The province and air quality: Actions speak louder than words
1.4 The important connection between air quality and energy policy
II' Common Sense and air quality: The past 12 months
2.1 Drive Clean — 1.5 million cars tested; cleaner air still pending
2.2 What is the real impact of Drive Clean?
2.3 Bottom line: Drive Clean doesn’t hurt, but hardly helps
III Strategic Attack on Air Pollution
3.1 Energy sector is the right target: But weapons weak and ineffectual
3.2 Three parts to Strategic Attack: Emissions caps, emissions monitoring, environmental assessment
3.2.1 Amendments to Environmental Assessment Act will apply to whole energy sector
3.2.2 Mandatory emissions monitoring and reporting
3.2.3 Public reporting requirements
3.2.4 New emission limits
3.2.5 Emissions reduction trading
3.2.6 Caps and emissions trading could result in more pollution
3.2.7 Provincial Emission Performance Standards (EPS)
IV The anti-smog campaign
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VI

4.1 Initiative #1: Deflect criticism to someone else
4.1.1 Sulphur in fuel
4.1.2 Acid emissions
4.2 Initiative #2: Make unspecific commitments
4.2.1 Gas conversion of coal-fired plants: Not now, but when they’re sold
4.2.2 SO, from Lennox to arrive in Montreal a few days later
4.3 Initiative #3: Enter unenforceable agreements
4.4 Initiative #4: Appoint a committee
Ontario and national air initiatives
5.1 Commitments to the Climate Change Convention — Ontario lead “foot-dragger”
5.2 Canada-Wide Standards and the Canadian Council of Ministers of the Environment
5.3 New standard-setting initiative
Other air-related initiatives
6.1 Acid rain - target set but monitoring program cut
6.2 Air quality monitoring
6.3 NOx emission limits for new, large boilers/heaters
6.4 Provincial air program forgets the ozone layer
6.5 Province tests a “facility-wide” permitting system for air emissions
6.6 Proposed regulation to set minimum efficiency levels for six products

VII Conclusion
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The Common Sense Revolution and Southern Ontario land-use so far
1.1 Defunding
1.2 Deregulation
1.3 Devolution of responsibility
The Oak Ridges Moraine
2.1 The moraine: Details of the dispute
2.1.1 The threat to the moraine
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5.1.1 Fewer permits required
5.1.2 New decision-making powers for commission
5.1.3 New protected areas on the escarpment
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CHAPTER 7 - Land - Northern Ontario
I  The Common Sense Revolution and northern land-use issues so far
1.1 Major past initiatives: The Fish and Wildlife Conservation Act and Lands For Life
1.1.1 The Fish and Wildlife Conservation Act
1.1.2 Lands For Life
II Lands For Life and Ontario’s Living Legacy strategy
2.1 In the language of Common Sense, protection means sport hunting and mining
2.2 “Deregulation” of protected areas exempt from environmental assessment
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IV Species protection
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4.1.1 Under the Endangered Species Act
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Introduction

CHAPTER I - Introduction

“Trouble about common sense is that it can often let you down. After all, common sense
suggests that the sun and stars revolve around the Earth. Einstein once remarked that ‘common

sense is that layer of prejudices laid down in the mind prior to the age of 18

7

Ontario’s environment and the Common Sense Revolution: July 1999 to June 2000

The purpose of this report is to record the important environmental events in Ontario for the period of July

1999 to June 2000.

Without question, the Walkerton tragedy in late May 2000 when deadly E. coli bacteria contaminated the
town’s drinking water supply was the most important environmental event in Ontario. This is not just
because six people lost their lives and thousands more were made seriously ill. Walkerton was important
because it encapsulated in its catastrophe just about everything that is wrong with environmental protec-

tion under the Common Sense Revolution.

The fifth in a series

This report is the fifth in a series that has recorded the important environmental events in the Province of
Ontario since the Common Sense Revolution began in 1995 with the election of the current provincial
government (copies of CIELAP’s earlier reports are available from our offices and website).

This report details most of the major legal, policy and other initiatives undertaken by the province during
the time between July 1, 1999 and June 30, 2000 (with some updates where time allowed their inclusion).

This introduction provides an overview of the
year’s important events by listing the top 10 things
wrong with environmental protection under the
Common Sense Revolution.

What are the top 10 things wrong with
0 environmental protection under the
Common Sense Revolution?
Ministries and agencies who protect the
m environment have too few staff and too
few funds to do their job

Since the advent of the Common Sense Revolution,
Ministry of the Environment budgets have been cut
by about 60 percent, based on the combined cuts to
capital and operating expenses.

The May 2000 budget continues the trend. In 1994,
the ministry had an operating budget of almost
$400 million and a capital budget of more than $150

million. For 2000-1, the Ontario budget shows $158
million for operations and $65 million for capital
expenditures.

Budget cuts to the MNR are also significant. Staff at
the ministry has been cut almost in half from 6,639
in 1995 to 3,380 in 2000. In the budget plan 2000-01,
capital expenditures for the MNR are $376 million,
a decrease of $82 million or 18 percent from the
$458 million in the interim 1999-2000 budget.

A survey of conservation authorities conducted by
CIELAP in April 2000 found that many conserva-
tion authorities have been forced to scale back
programs, implement smaller remediation projects,
and delay the implementation of new initiatives
due to limited funding and staff resources.> Over-
all, conservation authority staffing is at 50 to 75
percent of levels before the provincial reduction in
operating grants in 1995.

Ontario’s Environment and the Common Sense Revolution — A Fifth Year Report 7
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June 11, 1999

The Ontario Ombudsman Roberta Jamieson releases
her annual report, which states that Ontario’s
public service is in a “state of crisis” as a result of
downsizing, budget cuts and staff cuts.

December 31, 1999

A CIELAP Freedom of Information Act request
discloses that the total staff in the Ministry of the
Environment numbers 1,277. Of these, 120 are in
the Corporate Management Division (human re-
sources, information technology, etc.); 363 are in
the Environmental Sciences and Standards Division
(monitoring, reporting, standards development,
etc.); 98 are in the Integrated Environmental
Policy Division (waste management, water, air,
land-use policy); 648 are in the Operations Division
(investigation and enforcement, assessment and
appeals, etc.).

MOE Operating Budget
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The government loads environmental

m responsibilities on small municipalities on
the one hand and limits their ability to
protect the environment on the other

The Common Sense Revolution has transferred to
municipalities a long list of responsibilities to
manage with limited resources. In 1995, the prov-

ince withdrew funding for municipal curbside
recycling and household hazardous waste collec-
tion. In May 1997, the province withdrew funding
for municipal sewer and water infrastructure and
public transit. The Revolution has also, on the other
hand, severely restricted the power of municipali-
ties to manage environmental problems caused by
factory farms and development pressures.

Small municipalities and water resources have been
seriously affected by provincial downloading. The
Walkerton E. coli outbreak in May 2000 is just the
worst possible example of the problems caused.

In 1998, the provincial government enacted legal
protection to large-scale industrial livestock facili-
ties with the Farming and Food Production Protection
Act. The act gives these facilities the right to appeal
municipal by-laws aimed at controlling the environ-
mental and health effects of their operations.

After Walkerton, the province has temporarily
relented and permitted municipalities to pass
interim control by-laws to limit further factory farm
development.

The Common Sense Revolution thinks
® environmental protection is red tape

Deregulation — or cutting “red tape” — has been a
major component of the Common Sense Revolu-
tion. Environmental “red tape” cuts include air and
water quality monitoring systems, environmental
assessment hearings, environmental inspections,
provincial oversight of risky undertakings such as
mining, and municipal controls on developers.

The first four years of the Common Sense Revolu-
tion accomplished most of the major cuts to envi-
ronmental protection. During the report period,
Bill 11 made some more small cuts to a few envi-
ronmental laws. The province also cut the last of its
acid rain monitoring program (total savings of this
cut to the taxpayer: $100,000, an amount less than
six percent of the $1.6 million annual budget of the
Red Tape Commission).

The effects of all the cuts are becoming clear. At the
end of May 2000, the Commission on Environmen-
tal Cooperation (CEC) released its Taking Stock,
1997 report. The report ranks Ontario as the second
worst polluting jurisdiction for total air releases,
fourth worst for total releases to all media, and

Canadian Institute for Environmental Law & Policy
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third worst for total transfers. The report shows
that Ontario’s total generation of pollutants in-
creased by 5.9 percent from 1995 to 1997 and total
transfers increased by 40 percent.’

This past year, the province made the Red Tape
Commission a permanent legislative body. The
RTC may be one of the most powerful and influen-
tial decision-makers in the province, but its delib-
erations and recommendations are exempt from
access-to-information laws.

New laws and regulations do not
» adequately protect the environment

During the report period, the province proposed
several new regulations: new endangered species
and energy efficiency regulations, new laws for
hazardous waste, air emissions and water quality
and environmental assessments for new energy
projects. Most of these initiatives have arisen as a
response to crises (Walkerton) or to criticisms
leveled at the government by the Environmental
Commissioner, the environmental community
(including CIELAP), organizations such as the
International Joint Commission and the Provincial
Auditor.

These and other initiatives aimed at protecting the
environment show that the government is trying to
do something. The problem with some of these
attempts is that they pale in the face of other pro-
vincial policies. Another problem is that some of
the measures are so weak they will not accomplish
the province’s stated goals.

For example, during the time period covered by
this report, the province took the positive step of
listing two more species — the king rail and the
prothonotary warbler — under the Endangered
Species Act. This is small progress, however, when
compared with provincial policies under Ontario’s
Living Legacy Strategy announced in July 1999.
Almost 400 new “protected” areas will be created
under the strategy, but, where mineral deposits
warrant, mining will be permitted as well. It is also
an open question whether sport hunting will be
permitted in Ontario’s new “protected” areas.

Another positive step taken this year is the prov-
ince’s initiatives to regulate a privatized energy
market. Beginning in January 2001, the government
will introduce caps for NOx and SO, emissions for

Ontario’s Environment and the Common Sense Revolution — A Fifth Year Report

the province’s electricity sector. The limits would
cap total annual emissions from coal and oil-fired
electricity generating stations in Ontario:

e NOx cap of 36 kilotonnes (kt) per year for the
year 2001; and
* SO, cap of 157.5 kt per year for the year 2001.

However, these limits permit much higher emis-
sions than recommended by the Ontario Medical
Association,* and by the Canadian Council of
Ministers of the Environment post-2000 acid rain
control program.” Moreover, they do not include
thermal or radiation emissions, which are a serious
issue with Ontario’s nuclear power plants.

The province took action in May 1999 to restrict
bulk water exports from the Great Lakes, a positive,
long overdue protection measure. However, over
the report period, it also maintained its practice of
permitting massive withdrawals of groundwater,
for free, to practically any applicant. At one point,
the province suggested it had placed a “morato-
rium” on issuing new permits to take water but this
proved not to be true.

Probably the best example of an environmental
initiative that is cancelled out by other provincial
policies is Drive Clean, the program that requires
drivers to emission-test their cars before they can
renew their driver’s licence. The program was
initially limited to the Greater Toronto Area and the
Region of Hamilton-Wentworth and extended to
heavy trucks and buses in the fall of 1999.° The
province claims Drive Clean is a success and
achieving its target. However, in terms of improv-
ing overall air quality, Drive Clean hardly has a
chance. Provincial land-use policies that support
and subsidize urban sprawl, transportation policies
that focus on highways and ignore public transit
and 100 percent funding cuts to the Toronto Transit
Commission and other municipal transit systems
mean there are more cars on the road than ever
before. More cars equals more emissions, not
cleaner air.

5 The government beefs up enforcement,
» but will not commit to prevention and
planning

Enforcement of environmental laws in Ontario
dropped sharply after 1995 when the Common
Sense Revolution began. Criticized for its poor



Introduction

ENFORCEMENT ACTIVITIES

Activity 1995 1996 1997 1998 1999
Total number of Crown briefs received 196 143 145 204 351
Total number of charges against individuals 615 343 491 353 498
Total number of charges against corporate defendants 430 409 463 452 718
Total number of convictions against corporate defendants 232 148 215 243 389
Total fines against corporate defendants (in 1000s of 5) $1,845 $750 $760 $622 $1,169
Total number of convictions against individuals 280 189 203 171 222
Total fines obtained against individuals (in 1000 of $) $1,220 $453 $195 $241 $340

enforcement record by the Environmental Commis-
sioner, CIELAP and other members of the environ-
mental community, the provincial government
apparently increased enforcement activity in 1999.
In response to Walkerton, too, the province prom-
ised more enforcement. This is a positive change.

However, enforcement is only one small part of an
environmental protection regime. Furthermore, it
imposes the cost of environmental protection al-
most entirely on the taxpayer and is much less
effective in the end than preventive activities such
as environmental assessment.

The province’s record on prevention did not appre-
ciably improve over the report period. The prov-
ince did refuse Trans-Cycle Industry’s application
to accept PCB contaminated waste from outside
Canada, but also approved with “unseemly haste”
another PCB incineration facility in Cornwall.
There has not been an environmental assessment
hearing in the Province of Ontario since 1998. The
Environmental Assessment and Appeal Board’s
greatest concern appears only to be that its deci-
sions are made quickly. Performance measures for
the Assessment Branch to follow up on and evalu-
ate compliance with environmental assessments are
poorly defined and still only under development.
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Under the Common Sense Revolution,
= “protected areas” are not protected

The provincial government established the “Lands
for Life” process in April 1997 to determine the
future uses of public lands in Central and Northern
Ontario, an area totaling 47 percent of the prov-
ince’s land area. The government said it would
protect 12 percent of the lands in the planning area
from development. But it also guaranteed the
forestry and mining industries access to resources,
some of which are within the boundaries of the so-
called protected areas. In the case of mining, min-
eral tenure in new parks and protected areas will be
maintained and prospecting and exploration per-
mitted.

For the forestry industry, the government has
committed to no long-term reduction in wood
supply, no increases in the costs of the wood sup-
ply, potential exemptions for the biodiversity
protection provisions of the Crown Forest
Sustainability Act in areas of intensive silviculture,
the opening of the region north of the 51st parallel
to logging activities, and millions of dollars in new
subsidies and compensation to the forest industry.

Lands for Life agreements mean that expansion of
parks and protected areas in Ontario will require
the agreement of the forestry and mining indus-
tries. Commercial fur harvesting and sport hunting
and fishing will be permitted in most new protected
areas, and consideration has been given to the
expansion of hunting in existing parks.

During the report period, the province announced
the implementation of the Living Legacy Land-Use
Strategy. As proof that the province meant what it
said when it committed to protect mineral tenure,
an aggregate (gravel) company from Thornhill is, at
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the time of writing, cutting and removing blocks of
granite from the Mellon Lake Conservation Reserve
under a permit issued March 23, 2000 by the Minis-
try of Northern Development and Mines. The
company is also seeking approval under the Aggre-
gate Resources Act to go into full production on the
site. With its permit, the company will remove
stone in 20-tonne blocks to be shipped to Europe for
processing. All of this, in an area newly designated
under the Living Legacy Strategy as a “conserva-
tion reserve.””

The provincial government refuses to act
= when it should to protect the environment

Over the report period there have been calls to the
province to undertake action to protect Ontario’s
groundwater reserves from unrestricted taking, to
protect the Oak Ridges Moraine from development
and to protect Ontario surface water resources from
factory farms.

The MOE did appear to move in early 1999 to
protect the province’s water supply when it an-
nounced a moratorium on new water permits.® In
late July 2000, in his special report on Ontario’s
groundwater resources, the Environmental Com-
missioner, Gordon Miller, reported that there never
was a “moratorium” in place, nor any notice on the
Environmental Bill of Rights Registry regarding
“new” criteria for issuing water-taking permits.’

Throughout 1999-2000, repeated requests were
made to the provincial government to protect the
Oak Ridges Moraine from development.!’ In Febru-
ary 2000, conservation groups presented a petition
to the province signed by 465 scientists urging a
moratorium on development on the moraine.! City
and regional councils voted against approval of
development applications on the moraine pending
a provincial strategy. York, Durham and Peel
Regions and Simcoe County asked the province to
work with them on a coordinated policy on devel-
opment that would protect the Oak Ridges Mo-
raine.'” The City of Toronto and a group of envi-
ronmental organizations both requested a review
under the Environmental Bill of Rights of provincial
law and policy pertaining to the moraine.

The province never met with York, Durham, Peel
and Simcoe to discuss their proposed coordinated
policy. In response to the requests for review under

the Environmental Bill of Rights, the Ministers of the
Environment, Municipal Affairs and Natural
Resources stated that current guidelines, policies
and legislation were sufficient to protect the mo-
raine and that a further review was not war-
ranted.”

In January 2000, the Ontario Ministry of Agricul-
ture, Food and Rural Affairs initiated a consulta-
tion on intensive agricultural operations and
nutrient management in rural Ontario." The
consultation included a discussion paper on
intensive agricultural operations that reveals a
strong presumption against any kind of regulatory
protection from the emissions of factory farms."
The discussion paper states “by-laws and regula-
tions which unduly restrict the ability of agricul-
ture to evolve, or establish unrealistic financial
impediments are likely to contribute to an un-
healthy and potentially unsustainable agricultural
sector.”!®

This consultation began after the province granted
protection to large-scale industrial livestock facili-
ties with the Farming and Food Production Protection
Act, in May 1998. The act gives these facilities the
right to appeal municipal by-laws aimed at con-
trolling environmental and health effects of their
operations.

The province was, therefore, prepared to pass a
new statute to protect factory farms from munici-
pal by-laws, but reluctant to even consider a
regulation to protect the environment and human
health from the farm emissions.

With its announcement, after the Walkerton E. coli
outbreak, of a new surface water protection law,
the province appears to have changed its stance on
factory farms.

8 Industry self-regulation and self-
m monitoring increase the risk of
environmental damage

Industry self-regulation has been a dominant
theme within the Common Sense Revolution.
During the report period, the provincial govern-
ment made changes to the Mining Act that both
follow this theme and pose potentially great risks
to the health of the environment and to the public
purse."”
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The changes apply to plans to ensure safe and
environmentally sound mine closure and to “finan-
cial assurance” requirements that ensure public
funds are not required to clean up a mess left
behind by a private mining company.

The new provisions propose to more or less elimi-
nate governmental oversight of closure plans, and
to radically reduce financial assurance require-
ments. Specifically, the amendments include the
option of demonstrating financial capacity to safely
close and decommission a mine site with a “corpo-
rate financial test.”

The corporate financial test does not adequately
protect against the eventuality that, further along in
the mine’s operations, the company may not be as
financially able either through falling mineral
markets or a corporate restructuring. Mining is a
risky business, subject to the fluctuations of the
global commodities market. The “corporate finan-
cial test” does not take these risks adequately into
account.

The provincial government enacted O.Reg 240/00
during the report period," freeing the mining
industry from the regulatory burden of government
oversight of closure plans and from providing
anything but the most insubstantial of financial
assurance requirements.

The problem with these amendments is the same as
the problem with other “reduced regulatory bur-
dens” on other potentially hazardous or destructive
undertakings (such as hazardous waste manage-
ment) in the province: They provide an insufficient
failsafe. The Common Sense Revolution appears
not to believe in Murphy’s Law (if something can
go wrong, it will), or, possibly more accurately, is
willfully blind to it.”” “Reducing the regulatory
burden” in many cases — and most especially the
case with the amendments to the mining regula-
tions — reduces the margin for error to practically
Zero.

Common Sense protects game animals and
= commercial fisheries, not wildlife

Fish and wildlife regulations, policies and strategies
developed during the report period all reveal a
ruling preoccupation within the Common Sense
Revolution. What is called “wildlife” is in fact only
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game. “Fish” are treated the same way; the term
means fisheries. If an animal can be caught on a
hook or shot with a gun (or crossbow) then it falls
within the purview of the regulatory regime. The
only other animals included in regulatory activity
over the report period were two birds listed on the
Endangered Species Act.

During the report period, the province considered
the conundrum of maintaining the commercial
fisheries in the Great Lakes but at the cost of restor-
ing the lakes’ native fish populations. The commer-
cial fishery prevailed. The province “restored” elk
populations to Ontario for hunting, announced the
success of the wild turkey population restoration,
and expanded that hunting season.

In May 2000, the Ministry of Natural Resources
issued Beyond 2000, a “strategic directions docu-
ment” that describes the “desired outcomes” of
MNR management activities. Regarding the out-
comes, the environmental group Northwatch
observed that in its overall tone and message,
Beyond 2000 places too great an emphasis on man-
agement and consumption of natural resources, and
insufficient emphasis on the protection and conser-
vation of natural systems.” Northwatch also noted
that the policy pays little attention to the issues of
maintaining biological diversity and maintaining
and restoring the diversity and function of natural
habitat. The approach to wildlife is overwhelm-
ingly focused on management and use, rather than
on protection of habitat and supporting natural
systems, and maintaining healthy populations.*

Northwatch’s criticisms suggest the policies pose a
threat to biodiversity. The fact that the document
does not mention the protection of biodiversity as a
“desired outcome,” is a great cause for concern, as
is the fact that, as Northwatch comments, the policy
as a whole is preoccupied with consumptive uses of
Ontario’s natural heritage.

1 The Revolution fumbles national and
= international environmental protection
initiatives

During the report period, the provincial govern-
ment displayed little talent in working with other
jurisdictions on important environmental problems.
Ontario needed to work with other Canadian
provinces to establish a plan of action to meet
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Canada’s obligations under the Climate Change
Convention, and it “dragged its feet.” Ontario
needed to work with the federal government to
renew a long-standing agreement regarding the
protection of the Great Lakes. The future of that
program is still in some doubt. Ontario also had the
opportunity to work with American states on the
pressing problem of transboundary air pollution.
Instead, the province adopted a “tough” stance that
achieved nothing but retaliation from New York
State.

In March 2000, Ontario emerged as the “major
obstacle to a federal-provincial agreement on cli-
mate change” at a meeting in Vancouver.?? The
negotiations finally failed on March 28.2 Under the
Framework Convention on Climate Change,
Canada agreed to cut emissions by six percent from
1990 levels by 2010. The contribution by Ontario’s
Minister of the Environment Dan Newman to the

discussion in Vancouver was to question the desir-
ability of meeting the Kyoto target.”*

Canada and Ontario share responsibility to restore,
protect and sustain the Great Lakes ecosystem.
Since 1974, they have maintained a “Canada-On-
tario Agreement” that sets out their shared respon-
sibility and describes priorities and programs to
protect the lakes.

In March 2000, the existing COA expired. The
provincial government’s commitment to renew the
COA agreement is uncertain. In its 2000-01 busi-
ness plan, the MOE states, “we are committed to
continuing efforts with the Federal Government
and other partners to address environmental chal-
lenges in the Great Lakes Basin” but makes no
specific commitment about the COA.* In June
2000, three months after the expiry of the COA,
uneasy negotiations between the two governments

Operating Expenditures - Select Ministries 1994/95 to 2000/01 (in millions $)
Change
from
Actual Actual Actual Actual Actual Interim Plan 94/95 to
Ministry 1994/95 1995/96 1996/97 1997/98 1998/99 1999/00 2000/01 00/01
Agriculture, Food $409 $263 $324 $306 $309 $328 $446 +9%
& Rural Affairs
Citizenship, Culture $363 $302 $316 $300 $365 $455 $398 +10%
& Recreation
Community & $9,364 $8,816 $7,965 $8,047 $7,648 $7,604 $7,504 -20%
Social Services
Consumer & $150 $140 $123 $92 $136 $135 $146 -3%
Commercial
Relations
Economic Dev't,, $463 $385 $192 $140 $89 $94 $99 -79%
Trade & Tourism
Energy, Science $14 $13 $11 $69 $83 $128 $241 +1621%
& Technology
Environment $258 $226 $146 $142 $162 $174 $158 -39%
Health $17,599 $17,607 $17,760 $18,284 $18,868 $20,600 $21,988 +25%
Native Affairs $16 $16 $17 $10 $10 $13 $16 0%
Secretariat
Natural Resources $478 $519 $417 $405 $542 $458 $376 -21%
Northern Dev't. $54 $66 $52 $62 $82 $114 $274 +407%
& Mines
Transportation $598 $1,054 $879 $709 $607 $618 $537 -10%
Source: Ontario’s Fiscal Plan, Budget 2000, Appendix B
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began. For example, both governments have un-
dertaken consultations regarding the agreement,
but not together.

Ontario stands by a “blame the U.S.” strategy
regarding transboundary air pollution. This stance
has made it difficult if not impossible to success-
fully negotiate with the U.S. on cooperative action
to clean the air. At the 1999 Great Lakes governor
and premiers meeting in Cleveland, Premier Mike
Harris “reinforced Ontario’s opinion that several
Great Lakes states have to do more to reduce emis-
sions.”?

During the summer months of 2000, Ontario’s “get
tough” strategy incited similar tactics from the
other side of the border. On July 5, 2000, New York
Attorney General Eliot Spitzer wrote to U.S. Secre-
tary of State Madeline Albright to urge her to
“pressure Canadian officials into pollution conces-
sions at an upcoming Canada-U.S. Annex Agree-
ment meeting.”%

In fact, “getting tough” appears to equal “achieve
nothing.” Talking tough gives rise only to retalia-
tory accusations instead of meaningful cooperation
that actually helps clean the air.

A note on the format

This report on the CSR’s second mandate comes in
a slightly different format than previous reports.
We have organized our analysis under seven basic
categories: water, environmental decision-making,
garbage and hazardous waste, air, land - Southern
Ontario, land - Northern Ontario, and natural
resources (forests, mines, rocks and gravel). Previ-
ous reports included a detailed chronology of
events which, in a resource-saving measure has not
been included in this report. If users of this report
find they would like to see the return of the chro-
nology, please contact CIELAP and let us know.

Capital Expenditures - Select Ministries 1994/95 to 2000/01 (in millions $)
Change
from
Actual Actual Actual Actual Actual Interim Plan 94/95 to
Ministry 1994/95 1995/96  1996/97 1997/98  1998/99  1999/00  2000/01 00/01
Agriculture, Food $12 $5 $0 $1 $1 $1 $80 +567%
& Rural Affairs
Citizenship, Culture $42 $29 $9 $7 $6 $15 $71 +69%
& Recreation
Community & $72 $14 $116 $51 $30 $124 $156 +117%
Social Services
Economic Dev't, $117 $113 $9 $0 $0 S0 $0 N/A
Trade & Tourism
Energy, Science $0 $0 $0 S0 $273 $550 $0 N/A
& Technology
Environment $271 $238 $225 $98 $19 $7 $14 -95%
Water Protection N/A N/A N/A N/A $15 $160 $51 N/A
Fund
Health $249 $168 $175 $106 $187 $340 $291 +17%
Native Affairs $17 $9 $13 $11 $10 $6 $8 -53%
Secretariat
Natural Resources $54 $47 $33 $209 $62 $97 $83 +54%
Northern Dev't. $240 $163 $168 $173 $177 $211 $273 +14%
& Mines
Transportation $1,757 $1,387 $1,279 $1,186 $892 $852 $799 -54%
Source: Ontario’s Fiscal Plan, Budget 2000, Appendix B
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CHAPTER 2 - Water

I The Common Sense Revolution and water resources so far

Note: The following lists show only a few of the changes implemented under the first four years if the Common
Sense Revolution. The complete list may be found in Ontario’s Environment and the Common Sense Revolution:
A Four Year Report.!

1.1 Defunding

In 1995 and 1996, the Ontario Clean Water Agency (which manages municipal assistance for sewers
and water treatment) and Ontario’s conservation authorities have millions of dollars cut from their
operating budgets.?

In September 1996, the province terminates drinking water quality analysis services to municipalities.’
In February 1997, the province cancels funding for Great Lakes cleanup programs.*

In August 1997, the province replaces an annual $140 million program with a one-time, three-year $200
million program to upgrade municipal sewage systems.

1.2 Deregulation

In 1995, 1996 and 1997 omnibus bills revised almost every law pertaining to the protection of water
resources from pollution and harmful alteration. Included among these are The Lakes and Rivers Im-
provements Act, the MISA regulations under the Environmental Protection Act, and the Ontario Water
Resources Act. The amendments generally tend to reduce regulatory oversight, permit more pollution
and increase opportunities to build into or otherwise alter aquatic habitat without a permit.®

On September 19, 1997, the Ministry of Natural Resources announced that it was withdrawing from a
1989 agreement with the federal Department of Fisheries and Oceans to enforce the habitat protection
provisions of the federal Fisheries Act. The ministry stated that it would take no further action to enforce
the act in Ontario. The Fisheries Act contains strong provisions related to the protection of fish habitat
such as wetlands, streams and shorelines. These include a prohibition on the alteration or destruction
of fish habitat without the permission of the Minister of Fisheries and Oceans.’

1.3 Devolution of responsibility

In 1996-97, Bill 107 — The Water and Sewage Services Improvement Act — (part of the government’s “mega
week” initiative) restructured the responsibilities between province and municipal governments and
sewer management in the province. The province terminated funding for municipal sewer and water
infrastructure at the same time. These actions were partially based on the recommendations in the
province’s Who Does What Commission’s report. The commission had recommended that the province
transfer ownership of sewer and water facilities to appropriate municipalities, and terminate its sewer
and water grant and loan programs, while continuing to set and enforce environmental standards.?

Ontario’s Environment and the Common Sense Revolution — A Fifth Year Report 15
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Chapter Overview

I Walkerton - water safety and the Common Sense Revolution
O The O’Connor inquiry will take months to decide, but for now the record points to dangers created, and

then disregarded by the province

II Ontario’s water: How much is safe to take?

O Drought and doubt about the resilience of Ontario’s water resources have not appreciably influenced the
provincial practice of giving water free to commercial bottlers

III Water pollution on the rise

O Increased offences, fewer prosecutions, no new regulatory initiatives but the province may regulate

factory farms

IV Federal/provincial program to protect the Great Lakes: Uncertain future
O The Great Lakes need forward-looking cooperation between Ontario and the federal government; what
they have is delay and an uncertain commitment to renew the Canada-Ontario Agreement on the Great

Lakes ecosystem

V Conservation authorities

O Once the stewards of wetlands and watersheds; now cash-strapped and struggling

Related topics: For fisheries-related issues see Chapter 8, for water-use related issues, see Chapter 6.

II The Walkerton tragedy

Late in May 2000, residents of Ontario were
shocked to read of thousands of victims of E. coli
bacteria contamination - six of whom would die -
in the quiet, prosperous farming community of
Walkerton. In response to the public outcry from
Walkerton, the provincial government called for a
public inquiry. The inquiry has been given the task
of answering the questions of what happened in
Walkerton and who was responsible. This report
will review the facts as they are publicly known.

This chapter will show that Walkerton is a single,
tragic incident during a year characterized by
increasing unease about Ontario’s water resources
and by very limited government action to address
the issues causing concern.

2.1 Downloading responsibility and privatization of
service broke the chain of accountability;
inspections reduced

In 1996, the Ontario government downloaded the

responsibility for the testing of drinking water to
municipalities and closed the Ministry of the Envi-
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ronment (MOE) drinking water testing laboratories.
Private facilities took over water testing services.
Before these changes, the MOE labs automatically
reported results to both the Ministry itself and the
local Medical Officer of Health (MOH). After the
change, the government did not enact reporting
regulations to ensure that private facilities similarly
reported their results to the MOE and MOH. Com-
pounding the potential risks created, MOE budget
and staff cuts throughout the late 1990s reduced
inspections of water treatment facilities from once a
year to once every three years.

2.2 Discovery of E. colicontamination in the Walkerton
water supply

In May 2000, the water supply of the town of
Walkerton was contaminated with E. coli bacteria
following intense rains and heavy flooding in the
area. An inquiry by the Provincial Coroner ulti-
mately concluded that six people died from E. coli
contamination. It took several days following the
discovery of E. coli contamination for the Ministry
of the Environment and the local authorities to be
notified.

Canadian Institute for Environmental Law & Policy
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2.3 No reporting regulations for drinking water

The failure of the private laboratory and Public
Utilities Commission to immediately notify the
MOE District Officer and the local Chief Officer of
Health may not have violated any provincial regu-
lations concerning drinking water reporting. That
answer relies on the terms of the Certificate of
Approval for Walkerton’s sewage works. How-
ever, Ontario’s Drinking Water Objectives (1994) do
state the following, “if the water contains any
indicators of unsafe water quality for any of the
reasons outlined, the laboratory will immediately
notify the MOE District Officer, who will immedi-
ately notify the Medical Officer of Health and the
operating authority to initiate collection of special
samples and/or take corrective action.”” Not fol-
lowing this guideline is not against the law. The
guideline itself is not enforceable."

2.4 Early warnings ignored

Government watchdogs — the Environmental Com-
missioner, the Provincial Auditor, several non-
governmental organizations including CIELAP"
and the Canadian Environmental Law Association
—and internal government departments all sounded
a warning in one form or another about Ontario’s
water resources and the systems in place to keep
them safe.

In her report, the Environmental Commissioner
commented regarding the consequences of the swift
divestiture of the provincial labs and the services
they provided to municipalities:

Municipalities had barely eight weeks to find
private labs. And while the Ministry of Health
recommended municipalities choose certified or
accredited labs — the law does not say they have
to. It appears that the Ministry of the
Environment and Energy did not make this a
legal requirement because of costs, and because
such a requirement runs counter to the
government’s move to cut regulations. The
Ministry of the Environment and Energy did no
independent review of the cost of private sector
testing. Many tests will cost more now — some
say five times as much as doing them at
ministry labs in some cases. Worse still, the
Ministry of the Environment and Energy did
not check if drinking water testing is now being
done properly.”?

The Commissioner goes on to observe that:

This decision most likely increases the risk of
inadequate drinking water testing in Ontario.

When it comes to inspecting and testing the
quality of our drinking water to ensure public
health and safety, and environmental protection,
the Ministry must take every precaution.”

In 1996, the Provincial Auditor noted that, because
of resource constraints, the ministry does not audit
drinking water testing by hundreds of small treat-

ment plants.

The Drinking Water Surveillance Program was
established in 1986 to monitor drinking water
quality and to provide reliable and current
information. As of December 31, 1993, the
Program covered 120 of 490 water treatment
plants serving about seven million or 70 percent
of Ontario’s population. The Ministry had
planned to extend the Program to about 15 new
plants every year. However, citing resource
constraints, the Ministry has added only 13
plants since 1994. The Ministry is currently
reviewing the Program and is placing more
emphasis on plants with the highest risk."

A January 2000 MOE draft document on proposed
revisions to Ontario’s Drinking Water Objectives
warned about the public health implications of cuts
to the MOE and the downloading of water treat-
ment costs to municipalities and the use of private
laboratories. Concerns in the draft document date
back to 1997 and include the “non reporting of
drinking water quality by smaller municipalities,
the cost to smaller municipalities of sampling
requirements contained in the ODWOs and recent
administrative changes rendering the discovery of
the adverse drinking water quality notification
protocol obsolete.” > The draft document also
states that the move to private sector laboratories
for testing drinking water “necessitates a review of
the protocol for notification of the Medical Officer
of Health on discovery of adverse drinking water
quality.” '

The government’s response to the news of the
Walkerton tragedy was at first to deflect criticism of
its decisions.”” The Premier stated that the former
NDP government was responsible for the imple-
mentation of private testing laboratories. The
Premier also said that municipalities were not
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making use of provincial funds to improve their
water supply infrastructure.’®

2.5 Public inquiry called

In June 2000, the government called for a public
inquiry into the Walkerton tragedy and appointed
Justice Dennis O’Connor as its head.”

The inquiry’s investigation will include:

¢ The circumstances which caused hundreds of
people to become ill and several to die at a time
when E. coli bacteria were found in the
Walkerton water supply;

* The cause of these events including the effect, if
any, of government policies, procedures and
practices; and

* Any other relevant matters the commission
considers necessary to ensure the safety of
Ontario’s drinking water.?

These terms of reference are broad and inclusive.
The hearing will commence in September 2000.

2.6 New drinking water regulation

In response to the Walkerton tragedy, the Ministry
of the Environment proposed in June a drinking
water regulation. It will require the following:

¢ All laboratories or water treatment plant testing
facilities that perform tests on drinking water
must be accredited; this accreditation will
include certification for all tests performed in
tulfilling the requirements of the Ontario Drink-
ing Water Objectives (ODWO);

* Municipalities must inform the MOE if they
change the private lab facility that is testing
their water;

¢ All water treatment facilities must have their
certificate of approval reviewed at least once
every three years;

¢ If any laboratory finds that a test result indicates
unsafe drinking water quality, it must immedi-
ately inform the MOE and the Medical Officer
of Health, as well as the municipal water facility
operators.”

According to a comment by the Canadian Environ-

mental Law Association, these proposed changes
are, at best, the very least one would expect to see
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in a regulatory regime purporting to protect public
health. They are, according to CELA, a very small
step in the right direction, and a long way from the
kind of reform needed to “prevent the occurrence
of the Walkerton tragedy in Ontario.”?

The submission concludes: “In general, the four
requirements proposed by the MOE’s drinking
water regulation are unobjectionable and they
should be implemented.... However, this new
regulation, in and of itself, does little to address the
widespread flaws in the current regulatory frame-
work for protecting drinking water. Unless accom-
panied by more extensive reform, the proposed
regulation will be little more than a ‘band aid’
solution.”*

On August 26, the provincial government pub-
lished Ontario Regulation 459/00 - Drinking Water
Protection. The full text of the regulation can be
found at: http:/ /www.ene.gov.on.ca/envision/
WaterReg/WaterReg.htm. The Canadian Environ-
mental Law Association’s comments on the new
regulation can be found at http://www.cela.ca/
mr000808.htm.

2.7 Province promises to step up inspections

The Minister of the Environment also announced
acceleration in the inspection of the province’s 630
water treatment plants. The announcement in-
cluded no mention of new funding or new staff
hiring. The ability of the ministry to carry out
increased inspections of water treatment facilities
needs to be considered in light of the further cuts in
the MOE’s budget and regional staff. The Ontario
Drinking Water Objectives (1994) state that, “re-
gional staff of the MOEE are responsible for enforc-
ing the monitoring requirements at all water supply
systems (ministry, municipal, or privately
owned).”” But, regional staff in each of the five
regional district offices has been cut by five to 13
percent from 1998 levels.

2.8 Other post-Walkteron initiatives

Very recent provincial government initiatives that
will be discussed in detail in next year’s report are
the special emphasis on Operation Clean Water (see
http:/ /www.premier.gov.on.ca/english /news
Water080800 bkgd.htm) and the provincial hearing
by the Water Resources Management Committee

Canadian Institute for Environmental Law & Policy
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Ministry of the Environment: Population Report Summary Table

1995 1998 1999 %

DIVISION/BRANCH/ Total DIVISION/BRANCH/ Total DIVISION/BRANCH/ Total
OFFICE OFFICE OFFICE

Board and Committees Board and Committees Board and Committees

Advisory Committee on 3 — — — —
Environmental Standards

MISA Advisory 1 — — — —
Committee

Pesticides Advisory 3 Pesticides Advisory 2 Pesticides Advisory 1
Committee Committee Committee

Environmental Sciences & Environmental Sciences & Environmental Sciences &

Standards Standards Standards

Environmental 130 Environmental 93 Environmental 88
Monitoring & Reporting Monitoring & Reporting Monitoring & Reporting

Branch Branch Branch

Policy Policy Policy

— — — — Water Policy Branch 16
Operations (includes Operations (includes Operations

former Conservation and former Conservation and

Prevention) Prevention)

Central Region 129 Central Region 98 Central Region 86
Northern Region 111 Northern Region 104 Northern Region 20
Eastern Region 125 Eastern Region 92 Eastern Region 86
Southwest Region 124 Southwest Region 97 Southwest Region 84
West Central Region 105 West Central Region 82 West Central Region 77
Spills Action Centre 13 Spills Action Centre 12 Spills Action Centre 10
Investigation and 97 Investigation and 70 Investigation and 87
Enforcement Branch Enforcement Branch Enforcement Branch

TOTAL 1995 MOE STAFF 2208 TOTAL 1998 MOE STAFF 1494 TOTAL 1999 MOE STAFF 1277 %

Source: Ministry of the Environment

June 24, 2000

A poll conducted by Ekos Research Associates finds
that support for the Ontario Progressive Conserva-
tive party has slipped to 37 percent from 45
percent, which the Tories received in the last
provincial election. The poll results show that the
Walkerton tragedy has impacted Ontario residents’
opinion of the provincial government and its role
in protecting water quality in the province. The
poll also finds that 68 percent of Ontarians want
the government to control the drinking water
supply, compared to 21 percent who think the
responsibility should be given to the private

sector.

chaired by Mr. Doug Galt. On June 14, 2000, the
Canadian Environmental Law Association an-
nounced to the committee that it was developing
model legislation called an “Act to Protect, Con-
serve, Restore and Enhance Ontario Waters”.”

III Ontario’s water: How much is safe to
take?

Ontario’s Environment and the Common Sense Revolution — A Fifth Year Report

3.1 Ground and surface water

An important factor in Ontario’s economic growth
has always been its abundant fresh water resources.
However, even resources as abundant as Ontario’s
can show signs of stress, particularly if they are not
well managed.
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During the report period, Ontario’s water resources
were seen by some to be gravely threatened
through drought, development pressure and un-
controlled taking for commercial purposes.

July 3, 1999

MOE figures show that the ministry approved 18
billion litres of water a year to be drained by
commercial bottlers, free of charge, from Ontario’s
water supply. It is reported that the MOE has
issued 48 free permits that grant long-term access
(10 years or more) to the provincial water supply.
The MOE insists that the water resources in the
province are being managed well, but concerns
about drought and low water tables prompted the
former Minister of the Environment to announce in
early 1999 that the government will no longer
issue automatic permits. The Environmental
Commissioner and water experts in the province
warn that the government doesn't have a provin-
cial water-management plan in place and it is not
aware of how much groundwater is available in the
province.

With drought in some parts of the province, and
Great Lakes levels lower than they had been in
years, the government approved water-taking
permits for up to 18 billion litres for commercial
water bottlers.”® Water can also be “taken” by
piping it from one place to another. Municipalities
in the Greater Toronto Area approved new water
pipeline projects to carry water from Lake Ontario
to new housing developments.” Large-scale agri-
cultural producers also put tremendous pressure on
Ontario’s water resources. In short, very large
amounts of water are being taken out of Ontario’s
surface and groundwater systems without an
overall plan or policy to control it or a way to sound
a warning should something go wrong.

Throughout the summer of 1999, Great Lakes levels
and levels in watersheds throughout the province
reached historic lows. An interim report released
by the International Joint Commission (IJC) in 1999
warned that water levels in the Great Lakes could
lower because of climate change and future water
demand in the basin.®* At an IJC conference in
April 2000, Great Lakes experts warned that low
water levels in the Great Lakes Basin may nega-
tively affect drinking water supplies for municipali-
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ties and well water users, and that lake levels will
not improve in the near term.

In May 2000, five Ontario ministries and two asso-
ciations reviewed Ontario Water Response — 2000,

a draft report detailing the province’s response plan
to deal with low water conditions. The Ministry of
Natural Resources posted notice of the policy on
the EBR registry in July, 2000.3' At time of writing,
the notice period is still open. Next year’s report
will discuss this plan in more detail.

October 15, 1999

Ministry of the Environment briefing notes de-
scribe the ministry’s concerns about the recent
long period of below average precipitation in
Ontario. Ministry briefing notes state, “tributary
flows have decreased and concern is developing
that groundwater levels may be decreasing.” The
briefing notes outline that the MOE would restrict
water access to companies with provincial water-
taking permits to ration water resources among
competing users.

April 8, 2000

Water experts at an IJC conference warn that water
levels across the Great Lakes are low and will not
improve in the near term. Findings presented at
the conference include the following:

e Lake Michigan has lost 100 trillion litres of water
in the past two years;

® Lakes Michigan and Huron have experienced
their sharpest two-year drop since records on
water levels have been kept.

Municipalities and well water users are warned
about the potential impact of low water levels on
their drinking water supplies.

3.2 Water-taking permits and water exports

Water-taking by domestic water bottlers and the
export of Great Lakes water were again high profile
issues in 1999-2000. Back in 1997, the environmen-
tal commissioner of Ontario expressed concerns
about the issuance of water-taking permits by the
Ontario government.* In 1999, the concerns of the
Environmental Commissioner and others aside, the
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Ministry of the Environment approved water-
taking permits for commercial bottlers allowing for
the removal of 18 billion litres of water per year.®

The approval of long-term (up to 10 years) water-
taking permits prompted some municipalities in the
province to question the MOE’s management of the
water supply. The MOE has responded to the
criticism by stating that the water supply is in no
danger from water removal practices of bottled-
water industry as the industry only takes one
percent of water taken from provincial aquifers,
which are far from being depleted. The ministry
made the latter claim while acknowledging that it
did not have any data to show how much water is
in provincial aquifers.

July 12, 1999

The MOE states that the Ontario’s water supply is
in no danger from the water-removal practices of
the bottled-water industry. A ministry spokesper-
son states that Ontario’s water aquifers are far
from being depleted and that the bottled-water
industry uses only one percent of water taken from
aquifers. The Minister of the Environment states
that the province will take action if concerns that
commercial bottlers are using up too much fresh
water are proved valid.

3.2.1 “Moratorium” on new water removal permits

The MOE did appear to move in early 1999 to
protect the province’s water supply when it an-
nounced a moratorium on new water permits for
large commercial consumers.** A ministry briefing
about water resources in Ontario noted, “tributary
flows have decreased and concern is developing
that groundwater levels may be decreasing.”* The
MOE considered restricting water access to compa-
nies with provincial water-taking permits. In
November 1999, according to reports in the press,
the Ontario government apparently lifted the
moratorium, notifying the Ontario Aggregate
Producers Association directly but otherwise mak-
ing no general, public announcement.?

In late July 2000, in his special report on Ontario’s
groundwater resources, Environmental Commis-
sioner Gordon Miller reported that there never was
a “moratorium” in place, nor any notice on the

Environmental Bill of Rights Registry regarding
“new” criteria for issuing water-taking permits.*”

3.3 $6 million for groundwater monitoring

In 1999-2000 the provincial government announced
it would provide $6 million to conservation authori-
ties and municipalities to establish a groundwater
monitoring network. The network will measure
water levels across Ontario, establish a provincial
information base, complete hydrogeological map-
ping to show availability to groundwater and
undertake chemical analysis of groundwater sup-
plies.®

August 20, 1999

The Oro-Medonte council, a municipality near
Barrie, expresses concern that the Ministry of the
Environment is incompetent in managing the
area’s water resources, after the MOE approves a
10-year permit to a water-bottling company to
remove water from a local aquifer. The local
council views these water-removal permits as a
potential threat to the water supply in the area
and sent a letter to the Environment Minister
earlier in the year expressing its concerns. The
MOE insists that there is no evidence water levels
are declining in the area, though it admits that it
does not keep overall figures on aquifer size in the
area and does not run its own monitoring wells to
check the water levels reported by permit holders.

3.4 Restrictions on inter-basin transfers of water

In May 1999, the provincial government adopted a
regulation under the Ontario Water Resources Act
(OWRA) restricting inter-basin transfers of water.*
The Canadian Environmental Law Association
identified several shortcomings with the new regu-
lation including;:

¢ The authority under the OWRA is insufficient to
create a genuinely effective regulation; either
the OWRA should be amended to grant specific
authority to restrict inter-basin transfers by
regulation, or, the preferred option, a Sustainable
Water Act should be enacted by the province.

¢ Intra-basin transfers are as potentially
threatening to the Great Lakes ecosystem health
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as inter-basin transfers, and it is a unacceptable
limitation of the regulation that intra-basin
transfers are not dealt with.%

In the case of inter-basin water transfers, as with
other issues that have arisen over the past year, the
provincial government will appear to respond to a
pressing environmental problem when there is
sufficient public concern and political pressure. On
closer examination, however, as in this case, the
government’s response can be weak. Sometimes the
proposed change cannot achieve in fact the goals it
has been set to serve. Moreover, sometimes re-
forms address only the immediate problem and not
the larger issues causing the problem. In the case
here, the proposed regulation deals with transfers
but not with a more broad-based problem: increas-
ing demands on water resources within the Prov-
ince of Ontario.

3.5 Ontario takes the most Great Lakes water

An interim report released by the IJC in 1999
showed that Ontario is the biggest user of water
among all the Great Lakes jurisdictions, taking
nearly 29 percent of water that is withdrawn and
not returned to the Lakes.*! The report also warned
that five percent of water taken from the Great
Lakes is used and never returned.

The increasing demand for water resources was
evident in the areas surrounding municipalities in
Southern Ontario. In the Greater Toronto Area
(GTA), York region approved a $200 million, 50-
kilometre pipeline to carry water from Lake Ontario
to municipalities within the region.* The town of
Milton in Halton Region approved a similar project
that same year.® Both projects were approved to
meet increased demands for water because of
development and anticipated new development in
these regions. During the report period, one gov-
ernment action to deal with water use in Ontario
was to distribute to small (less than 100,000 inhabit-
ants) municipalities a booklet on water conserva-
tion produced by the Ontario Water Works Associa-
tion.* Ontario is also involved in negotiations
regarding the Great Lakes Charter, an agreement
among the eight Great Lakes Governors and the
Premiers of Ontario and Quebec.®®

See Chapter 6, Land-use — Southern Ontario for
more information on the impact on the water re-
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June 2, 1999

Milton municipal council approves a pipeline
project to supply water from Lake Ontario. It is
predicted that developments that have been on
hold in Milton will now go ahead and that the
municipality will see a doubling of its population.
Local residents express concern about the impact
of new development on the local environment and
the values of the community.

June 3, 1999

Halton Region approves the construction of a
pipeline to bring water from Lake Ontario to areas
of new development in Milton and to expand the
water treatment plant in Oakville.

June 14, 1999

It is reported that York Region is planning to build
a $200 million, 50-kilometre pipeline to provide
water from Lake Ontario to newly developed areas
in the region. The pipeline is required to meet the
increase in water demand, as York Region is one of
Canada’s fastest growing areas with a very high
rate of population growth and development.

November 22, 1999

The Ontario Municipal Board hears a petition from
York Region to enable a pipeline development that
will expand the King Township, an area of the Oak
Ridges Moraine. Development plans would increase
the population of the township from 5,000 to
12,000 by 2021. Environmentalists fear that
several streams feeding into the Humber River will
be damaged as a result of the development.

sources of provincial planning policies and urban
sprawl in Southern Ontario.

IV Water pollution on the rise

4.1 The official version: Things have never heen hetter

The government continued over the past year to
emphasize that its programs to protect Ontario’s
water resources are more successful than ever
before. For example, in December 1999, then Minis-
ter of the Environment Tony Clement announced
that Ontario’s environment was in better shape than
it had been for many years.* The minister cited
progress in reducing chlorinated toxic substances
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entering the Great Lakes, the return of fish and
wildlife species and the quality of drinking water in
the province.

These successes arise primarily from the Munici-
pal/Industrial Strategy for Abatement (MISA)
regulations and remedial action plans (RAPs).
MISA regulations controlling discharges from nine
industrial sectors including the pulp and paper
industry have resulted in a 70 percent reduction in
toxic pollutants discharged into Ontario water-
ways.” The RAPs are part of the Canada-Ontario
Agreement Respecting the Great Lakes Ecosystem
and were created to fulfill the agreement’s first
objective of restoring degraded areas around the
Great Lakes.

The federal and Ontario governments entered the
most recent Canada-Ontario Agreement in 1994
(other agreements date back to 1972 when President
Nixon and Prime Minister Trudeau signed the
Great Lakes Water Quality Agreement), setting
themselves, among others goals, the target of “re-
storing 60 percent of impaired beneficial uses across
all 17 areas of concern (AOC), leading to the
delisting of nine AOCs by 2000.” As of June 30,
2000, only one AOC - Collingwood Harbour — had
been delisted and only approximately 13 percent of
beneficial uses had been fully restored.*® This
shortfall between goals and accomplishments arises
in part because of funding cutbacks on the part of
both governments. It follows that the accomplish-
ments claimed by the provincial government are
less than they might have been had there not been
so many funding cuts.

Provincial actions have also undermined the poten-
tial success of the MISA program. The provincial
government has proposed several reforms to
weaken MISA regulation — with the responsive
environmental protection reform package released
in July 1996, with proposals by the Red Tape Com-
mission in 1997 and with the government’s Novem-
ber 1997 document Better, Stronger, Clearer: Envi-
ronmental Regulations in Ontario.*

Other reforms that weaken MISA include “program
approvals” (described in more detail in Chapter 3)
arising from 1995 changes to the ministry’s compli-
ance guideline.®® Program approvals are “grace
periods” granted to regulated industries by the
Ministry of the Environment. Once granted a

program approval, a company can work to come
into compliance with a regulation, but is immune
from prosecution under that regulation for the
period of the program approval. In 1998, the nine
approvals granted all applied to facilities failing to
comply with MISA regulations. One concern
arising from program approvals is that they appear
to be prone to abuse — as in the case of the Chinook
facility in Sombra, Ont., which still does not comply
with MISA regulations after eight years. Another
concern is that they are a sign of a ministry that no
longer has the staff or fiscal resources to enforce
environmental laws.”!

Therefore, the successes seen under MISA are not
as significant as they might be, due to staff and
budget cuts and program approvals.

In summary, all of the successes claimed by the
provincial government in its January 2000 an-
nouncement arise from programs initiated by
previous governments. Moreover, these are all
successful programs the current government has
sought to weaken either through reduced funding
or regulatory reform.

4.2 The real big picture: Fewer resources, less
protection

In 1999-2000, the Ministry of the Environment saw
further reductions in staff and budget. The Minis-
try of the Environment operating budget for 2000-
01 is $158 million, down from $174 million. MOE
capital expenditures were decreased from $167
million in interim 1999-00 (of which $160 million
was allocated to the Water Protection Fund) to $65
million in the 2000-01 business plan (of which $51
million is allocated to the Water Protection Fund).

Staff levels at the MOE were cut in 1999 to 1,277
from 1,494 in 1998, which represents a 15 percent
reduction in staff.

4.2.1 Nutrient runoff from agricultural operations: The
need for regulatory action

Walkerton brought to the forefront the issue of
nutrient runoff from agricultural facilities. While
the source of the contamination in Walkerton is still
unknown, there is a possible link with manure
runoff from agricultural facilities. A 1995 report by
Health Canada identified Walkerton as being in a
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high-risk area for infection from E. coli because of
the large local density of cattle operations. The
report also found that 32 percent of Ontario’s rural
wells exceeded acceptable standards for fecal
contamination.®

In her 1995 and 1996 annual reports, the then Envi-
ronmental Commissioner, Eva Ligeti, advised the
provincial government to develop a groundwater
management plan. She recommended that the plan
include implementation of groundwater protection
buffer zones, a focus on the cumulative effects of
agriculture on groundwater and a publicly accessi-
ble data management system consisting of monitor-
ing information, inspections and enforcement and
information about contamination.”

4.2.2 Consultation on intensive agricultural operations:

Government reluctant to regulate

In January 2000, OMAFRA initiated a consultation
on intensive agricultural operations and nutrient
management in rural Ontario.* The consultation
included a discussion paper on intensive agricul-
tural operations and a questionnaire to be used for
“developing a plan that will support farmers’ right
to farm while at the same time not infringing upon
surrounding land-uses.”*

The term “intensive agricultural operations” refers
to large livestock facilities that may contain thou-
sands of animals in one location. The enormous
amount of animal waste generated by these facili-
ties threatens surface water and groundwater. A
draft State of the Environment Report by the Minis-
try of the Environment released in February 1997
indicated that runoff from agricultural operations is
the leading cause of declining surface water quality
in Southern Ontario.*

The provincial government enacted legal protection
to large-scale industrial livestock facilities with the
Farming and Food Production Protection Act in May
1998. The act gives these facilities the right to
appeal municipal by-laws aimed at controlling
environmental and health effects of their opera-
tions.

A reluctance to regulate industrial livestock facili-
ties is evident in the OMAFRA discussion paper,
which states, “by-laws and regulations which
unduly restrict the ability of agriculture to evolve,
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or establish unrealistic financial impediments are
likely to contribute to an unhealthy and potentially
unsustainable agricultural sector.”>’

According to anecdotal evidence gathered by the
Canadian Environmental Law Association, small-
scale farmers and rural residents agree that large-
scale livestock operations are not farms in the
traditional sense and that they should be regulated
as industrial facilities.”®

4.2.3 After Walkerton, government more amenable to
regulation

In June 2000, the provincial government reversed
the position it had taken on municipal by-law
control of industrial livestock facilities. The Minis-
ter for Municipal Affairs announced a directive
stating that municipal interim control by-laws with
a one-year life span are acceptable and cannot be
challenged under the Farming and Food Production
Protection Act.”

Early in July 2000, the Ministry of Agriculture
announced that it will propose “strict environmen-
tal safeguards for agricultural practices” that would
include:

¢ definition of categories for types of farms
including livestock operations;

* standards according to size of the facility for
manure handling storage and application;

e strict enforcement; and

* penalties and fines.®

Referring to this proposed legislation, the Environ-
mental Commissioner of Ontario, in his Special
Report released July 27, 2000, notes:

OMAFRA has now completed its public
consultation on intensive farming and has
committed to introducing legislation to address
manure management practices. But OMAFRA’s
primary client group is the Ontario farm
industry. It is open to question whether the
ministry can overcome this conflict of interest
and effectively regulate this same industry.®!

The Environmental Commissioner suggests that the
Ministry of the Environment is the more suitable
Ministry to administer and oversee compliance
with the regulation.
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4.2.4 New government agricultural initiatives: Healthy
futures in agriculture

In December 1999, the government launched the
Ontario Ministry of Agriculture, Food and Rural
Affairs (OMAFRA) program entitled “Healthy
Futures for Ontario Agriculture.” The four-year,
$90 million program develops partnerships to carry
out various projects. Under the program, the
provincial government will fund 50 percent of total
project costs, with the other 50 percent provided by
municipalities, food industry groups, and business
alliances in the agri-food sector and others.

While the Healthy Futures program is a positive
initiative for protecting water quality in rural parts
of the province, the program will have a limited
impact on protecting and improving rural water
quality in Ontario. In most cases, the initiatives are
small-scale, aimed at reducing nutrients entering
waterways. While welcome, the program does not
counteract the incredible stress on rural surface and
groundwater resources. It is reactive — fixing prob-
lems — rather than preventive — avoiding problems
- and, with funding at $90 million over four years
(only a portion of which is allocated to rural water
quality), provides too few resources to achieve
long-term beneficial results.

The cost-sharing structure of the program poses
another limitation to the program’s effectiveness as
it places another financial burden on municipalities
and conservation authorities.

4.2.5 OMAFRA field offices closed

In 1999-2000, the Ontario government shut down 29
field OMAFRA field offices that provided various
services to farmers in Southern Ontario. These field
offices were replaced with resource centres and
“rural business enterprise centres” that focus on
providing economic development advice to farm-
ers. Other issues such as the protection of rural
water quality and environmentally sustainable
agriculture practices are not a priority.

4.2.6 Changes to the pesticides regulations

Pesticides pose two general categories of threat to
the environment: poisoning ecosystems and encour-
aging the development of resistance in pest species.
In rural areas, water supplies can be, and are,
seriously contaminated by pesticides.

Pesticide use and application is regulated in On-
tario. During the report period, two changes to
Ontario Regulation 914 under the Pesticides Act
made adjustments to how pesticides are classified
for the purposes of notification under the Environ-
mental Bill of Rights®> and made changes to amend-
ments made in 1999 regarding the supervision of
trainees applying certain kinds of pesticides to farm
lands.®® The latter changes arose, according to the
notice on the EBR registry, from stakeholder input.
They permit a certified pesticide technician to
supervise up to three trainees using “modern
communications technology.”

4.3 Increased violations of water pollution standards

Violations of water pollution standards increased
between 1996 and 1998. A total of 167 companies
and municipalities violated water pollution stand-
ards, guidelines or regulations in 1998, with a total

of 3,363 violations, up from 1,013 violations in
1996.%

4.4 Pollution discharges to Ontario’s water: Increasing
violations, one prosecution

An analysis of water discharge violations by the
Sierra Legal Defence Fund found that from 1996 to
1998, there has been a tripling of water pollution
standards violations by companies and municipali-
ties in Ontario. In 1998, the last year for which data
is available, there were more than 3,000 violations,
up from 1,013 violations in 1996.©> A total of 167
companies violated water pollution standards in
1998; two-thirds were repeat offenders. Since 1998,
there has been only one prosecution for a breach of
wastewater discharge laws.*

4.5 The ministry’s response

The Ministry of the Environment’s response to
questions about the significance of the reported
increase in water pollution violations was to say
that the increase results from more stringent regula-
tions coming into place between 1996 and 1998. In
fact, during this period, the MOE lessened regula-
tory requirements under the Municipal Industrial
Strategy for Abatement (MISA) program. Changes
to water pollution discharge regulations are de-
scribed in Ontario’s Environment and the Common
Sense Revolution: A Four Year Report and include
the reduction of monitoring and reporting require-
ments under MISA.%” In January 1998, the MOE
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October 8, 1999

The MOE releases the 1998 Waste Water Discharges
Summary for the northern, eastern, central, west-
central, and southwestern regions. The summary
lists companies and facilities that have been found
to be in non-conformance with MOE policies and
guidelines, or in non-compliance with regulations
and legal instruments. The 1998 summary high-
lighted the following:

e 42 industrial facilities and seven municipal
facilities in the northern region were found to be
in non-compliance, while two facilities were in
non-conformance;

¢ 18 industrial facilities and 12 municipal facilities
in the eastern region were found to be in non-
compliance, while six facilities were in non-
conformance;

¢ 11 industrial facilities and four municipal facili-
ties in the central region were found to be in
non-compliance;

® 20 industrial facilities and 13 municipal facilities
in the west-central region were found to be in
non-compliance, while one facility was in non-
conformance; and

¢ 20 industrial facilities and seven municipal
facilities in the southwestern region were found
to be non-compliance, while four facilities were
in non-conformance.

The MOE worked with these facilities to bring them
into compliance, which involved inspections,
requiring abatement programs and issuing orders.

amended the MISA regulations for the organic and
inorganic manufacturing sector to raise the permis-
sible discharge limits for “conventional” pollutants
for a number of facilities.®

4.6 Ontario is North America’s third worst water polluter

The Commission for Environmental Cooperation’s
(CEC) annual Taking Stock Report for 1997 cited
Ontario as the third worst polluting jurisdiction for
total releases and transfers in North America,
behind Pennsylvania and Texas. The report ranks
Ontario 20th out of 63 North American jurisdictions
for pollutant discharges to surface water.” The
Ministry of the Environment’s response to the CEC
report was to criticize the report as providing “a
distorted picture of Ontario’s environmental per-
formance.” The minister stated that the “NPRI is
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fundamentally flawed and cannot be considered
reliable.””” The Ontario government stated that
between 1995 and 1997, total contaminant releases
to water have decreased by 63.5 percent. The
government attributed these reductions to a volun-
tary pollution prevention agreement between the
government, five industrial sectors and one munici-
pal government and partnership agreements
reached with seven industrial sectors and organiza-
tions to reduce toxic substances and waste dis-
charges. There is no third-party verification of
these figures.

The government also cited reduction successes
reported in the Third Report of Progress Under the
Canada-Ontario Agreement Respecting the Great Lakes
Ecosystem that shows reductions in the releases of
dioxins, furans, and mercury, among other sub-
stances. These reductions are attributable to the
MISA regulations.

4.7 Water standards revisions: Adopting the federal
standards

In 1999-2000, the government proposed and
adopted a number of drinking water quality objec-
tives based on the Canadian Drinking Water Qual-
ity Guidelines. Proposed objectives were for fluo-
ride, aluminum, monochlorobenzene, 1,2-
diochlorobenzene” (interim guideline)
radionuclides” and six pesticides.” It is beyond the
purposes of this report to comment on each guide-
line. Dealing specifically with the proposal for
radionuclides, the Canadian Environmental Law
Association made a submission to the Standards
Development Branch in October 1999, recommend-
ing, among other things, that Ontario not adopt the
Canadian standards. CELA submitted “the Prov-
ince of Ontario should immediately set the drinking
water objective for tritium at 20 bq/1, and the
drinking water objective for other radionuclides at
zero.”™

Since 1995, the Ontario government has limited the
capacity of the MOE to establish its own water
quality objectives, making it more necessary to rely
on standards set by the federal and other govern-
ments. On the one hand, there is an obvious effi-
ciency in all jurisdictions working together to
establish consistent, Canada-wide standards. On
the other hand, sometimes other factors besides
public health and safety can influence the negotia-
tions. In these cases, as in the case of the standards
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agreed upon for radionuclides, Ontario should have
the resources at hand to develop its own standards.
But, in 1995, the government eliminated the Advi-
sory Committee on Environmental Standards.

From 1998 to 1999, the Standards Development
Branch lost 19 staff and the Pesticide Advisory
Committee lost one staff member, leaving it with
only one staff member in 1999.

V Federal/provincial program to protect
the Great Lakes: Uncertain future

5.1 Expiration of the Canada-Ontario Agreement on the
Great Lakes ecosystem

In signing the 1994 Canada-Ontario Agreement
(COA), Canada and Ontario share responsibility to
restore, protect and sustain the world’s largest
fresh-water ecosystem, the Great Lakes Basin.

The COA specifies targets and objectives to restore
degraded areas in the Great Lakes, to prevent and
control pollution with the emphasis on virtual
elimination of persistent toxic substances, and to
conserve and protect human and ecosystem
health.” Under COA, remedial action plans (RAPs)
created and implemented strategies for the
remediation and rehabilitation of Areas of Concern
in the Great Lakes Basin.

In March 2000, the COA expired. This leaves
Ontario without a comprehensive cooperative
strategy for protecting the Great Lakes ecosystem.

The provincial government’s commitment to renew
the COA agreement is uncertain. In its 2000-01
business plan, the MOE states, “we are committed
to continuing efforts with the Federal Government
and other partners to address environmental chal-
lenges in the Great Lakes Basin” but makes no
specific commitment about the COA.” In June
2000, three months after the expiry of the COA, the
Minister of the Environment stated that the Ontario
government is negotiating the renewal of the COA
with the federal government.”

The provincial government demonstrated a lack of
support for COA and RAP initiatives with contin-
ued reductions in funding for RAP programs. For
example, provincial funding for Severn Sound RAP
projects declined from $432,400 in 1997 to $139,200
in 1998.7

5.1.1 Importance of renewing the COA

COA'’s importance is apparent from its success to
date. In its business plan 2000-01, the MOE de-
scribes the progress made under COA in
remediating Collingwood Harbour and Spanish
Harbour. However, a March 1999 CIELAP report”
concluded that most of the agreement’s other goals
and objectives would not be met by the March 2000
expiry date. It is imperative that the provincial
government renews the COA agreement in order to
continue progress in achieving the unfulfilled goals
and objectives of the first agreement, and to de-
velop a new set of goals and objectives within a
comprehensive cooperative strategy to protect the
Great Lakes Basin ecosystem.

5.2 Provincial initiatives to protect the Great Lakes and
Ontario’s watersheds

During the report period, there was only limited
government action to protect the Great Lakes and
Ontario’s watersheds. Ministry press releases
announced programs begun in previous years such
as the one-time funding provided under the Water
Protection Fund (which expires in 2000-2001) and
the government’s $5 million investment in the Great
Lakes Renewal Foundation, which was originally
announced in the 1998 budget.

In January 27, 2000, the Ministry of Natural Re-
sources announced the launch of the Great Lakes
Heritage Coast project that encompasses 1.1 million
hectares from Lake Superior to Georgian Bay. The
project is meant to ensure the protection of natural
values, enhance prosperity and market the coast
internationally. The project’s theme, “Imagine the
Possibilities,” shows an emphasis on recreational
and commercial activities.*

VI Conservation authorities: The struggle
to protect Ontario’s lakes and
watersheds

6.1 Conservation authorities: Limitations on water
protection initiatives, no new provincial funding

The 1999-2000 period saw the continued impact of
provincial government decisions to reduce funding
to conservation authorities, including amendments
to the Conservation Authorities Act to facilitate the
sale of their lands. After cuts in provincial operat-
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ing grants of 42 percent in 1995, conservation au-
thorities made some progress in 1999-2000 in find-
ing other sources of funding. Most of the new
funding has come from fee-for-service programs
such as geological information service (GIS) map-
ping and other technical services, which takes staff
away from ecosystem protection projects. A survey
of conservation authorities conducted by CIELAP
in April 2000 found that while some conservation
authorities had implemented new initiatives to
protect water quality, many were forced to scale
back existing programs, implement smaller scale
remediation projects, and delay the implementation
of new initiatives due to limited funding and staff
resources.” Overall, staffing is at 50 to 75 percent of
levels before the provincial reduction in operating
grants in 1995.

December 4, 1999

It is reported in the print media that conservation
authorities are being forced to sell and develop
land in order to raise funds. Over the past five
years, conservation authorities have seen their
provincial funding slashed by 70 percent from $32
million to $8 million last year. An additional cut
of $400,000 is revealed in a memo from the Deputy
Minister of Natural Resources. To cope with pro-
vincial funding cuts, conservation authorities have
been forced to cut staff levels, close parks, raise
fees, and sell lands they have acquired to protect.
The MNR Minister states that the government will
make sure conservation authorities have the funds
to do their primary job.

Opposition MPPs and environmental groups express
concerns about the privatization of operations and
the sale of land by conservation authorities, after
a decision in November by the Hamilton and
Region Conservation Authority to allow bottlers to
buy water from its wells in one of its parks. Con-
servation authorities argue that provincial cut-
backs are a reason why they are forced to raise
funds through the selling of land and resources. A
representative of Conservation Ontario agrees that
there is increasing pressure to exploit conservation
lands.
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6.2 Hardest hit: Ability to protect local water resources

In 1999-2000, there was little new funding support
provided to conservation authorities by the provin-
cial government. In 1999, provincial government
announced the OMAFRA Healthy Futures in Agri-
culture program that will provide $90 million to
partners including conservation authorities for
funding local initiatives including those to protect
water quality. Seven conservation authorities
expressed their intention to apply for funding
under this new program. However, it was felt that
long-term provincial funding, such as annual
operational grants, was more useful in implement-
ing new initiatives to protect water quality at the
local level.

September 23, 1999

Natural Resources Minister John Snobelen joins
more than 1,000 people to celebrate the designa-
tion of the Humber River as a Canadian Heritage
River. It is announced that Ontario has spent
$85,000 since 1995 on restoration projects along
the Humber River.

February 1, 2000

The Toronto and Region Conservation authority
votes against a plan to develop the Claireville
Conservation Area near Brampton into the new
home of the Canadian Open golf championship
course. The authority votes against the plan due
to public opposition. The Mayor of Brampton
argues that the development would diversify
habitat and reduce pollution to the Humber River.

6.3 Conservation authorities and golf

During the report period, two protected areas —
Bronte Provincial Park in Oakville and the
Claireville Conservation Area in Brampton — be-
came potential sites for a new Royal Canadian Golf
Association golf course. Public opposition to both
proposals stopped them from proceeding.™
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In the meantime, former Toronto mayor David
Crombie approached cash-strapped provincial
conservation authorities with the idea that they
might play host to “environmentally friendly” golf
courses.®

October 14, 1999

A citizen's coalition in King City calls for the
termination of a “Big Pipe” project to connect
King City with the York Durham sewage system.
The coalition argues that the connection would
allow for the development of the area, which is on
the environmentally sensitive Oak Ridges Moraine
and is virtually untouched by development. The
development proposal has been approved by King
City council and is scheduled to go to an Ontario
Municipal Board hearing in November 1999.

VII Other water-related changes or
decisions

7.1 Proposed changes to the Lakes and Rivers
Improvement Act

During the report period, the ministry posted on
the Environmental Bill of Rights Registry proposed
changes to nine acts administered by the Ministry
of Natural Resources. One of the proposed changes
was that Section 23 of the Lakes and Rivers Improve-
ment Act will be amended to authorize the Minister
of Natural Resources to order the owner of a dam
to prepare a management plan for its operation,
and to operate the dam according to the plan.**

This change is apparently in response to a report by
the International Joint Commission on dam safety
in the Great Lakes Basin.*® These changes are
currently only proposed, are not set out in a bill,
and are not, at the time of writing, before the legis-
lature.

7.2 More plans to privatize shelved after Walkerton

In June 2000, a cabinet document prepared by
Municipal Affairs Minister Tony Clement revealed
the provincial government’s proposed plans to
promote the privatization of municipal sewer
infrastructure in Ontario.* In the wake of the
Walkerton tragedy, the government abandoned the
plan to privatize.’”

VIII Conclusion

The tragedy in Walkerton is only one piece of a
much larger problem. Over the past five years, the
provincial government has reduced the resources
available to monitor and protect Ontario’s water
resources. For the report period, the Ministry of
the Environment and conservation authorities, to
name two key players, remain understaffed and
underfunded. Municipalities — particularly small
municipalities — have been loaded with more than
they can manage in the area of water and sewage
management. There are simply not the protections
and programs in place to adequately protect the
environment or human health.

“Common sense” has simultaneously allowed
tremendous pressure to build on Ontario’s water
resources through policies encouraging urban
sprawl, factory farms and water pollution while
reducing government capacity to protect those
resources.

Positive initiatives such as the new groundwater
monitoring program and the Healthy Futures
agricultural program are too small-scale to achieve
solutions to the problems they address.
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CHAPTER 3 - Environmental decision-making

“What's happening is that a lot of Ontarians are looking at car-pooling with the high price of
gas,” [newly appointed Minister of the Environment] Dan Newman said. “So I would rather see
the gas prices low in Ontario.” When pressed, he continued: “Well, what we want to see is that
the prices are lower so that people can, you know, obviously use vehicles [and] can do their jobs.
High prices do have a detrimental effect on the economy of Ontario. “We want to ensure that our
economy is strong in Ontario and high gas prices will not help the economy. ™

I The Common Sense Revolution and environmental decision-making so far

Note: The following lists show only a few of the changes implemented under the first four years of the Common
Sense Revolution. The complete list may be found in Ontario’s Environment and the Common Sense Revolution:
A Four Year Report.?

1.1 Defunding

April 1, 1996, the Intervenor Funding Project Act expires.® This statute provided for funds for public
interest intervenors at environmental assessment hearings. The provincial government did not renew
it.

Operating with 40 percent less budget than in 1994, in February 1999 the Ministry of the Environment
developed a delivery strategy for its staff, directing them not to respond to complaints about a wide
range of environmental problems or to direct complaints to other agencies and municipalities. Exam-
ples included complaints arising from: activities related to agriculture; construction and demolition;
diesel generators; gravel pits and quarries; mobile sources; recycling and composting; tire disposal sites
with less than 5,000 tires; inquiries about pesticide use; and residential pesticide use.*

1.2 Deregulation

In July 1996, the Minister of Environment and Energy proposed changes to the Environmental Assess-

ment Act through Bill 76 by introducing the amendments (which took effect in January 1997). These

amendments, among other things:

* narrowed the scope of the act and the environmental assessment process;

¢ granted the Minister of the Environment and Energy expansive discretion over the application of
the act, the granting of hearings and their scope;

* imposed strict time limits for all important steps in the process; and

* preserved barriers to citizen entry into the environmental assessment process.”

1.3 Devolution of responsibility

In 1997, the province created the Technical Standards and Safety Association. Among others, the
Ontario Ombudsman expresses concern over the Ontario government’s delegation of decision-making
authority to private sector bodies — in particular the Technical Standards and Safety Authority —and
the promotion of industry self-regulation.®

In November 1998, the Ministry of the Environment proposed the REVA initiative: “Recognizing and
Encouraging Voluntary Actions.” The new policy proposed reduced oversight for facilities on the basis
of promises of good environmental performance, and that no new standards would be imposed with-
out quid pro quo concessions to industry.”
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Chapter Overview

I Environmental boards and tribunals

00 The Assessment and Appeals Board — emphasizing speed;

O The Ontario Municipal Board — controversial decisions appear to undermine municipal autonomy;
inaccessible process undermines public confidence in decision-making;

O The Niagara Escarpment Commission — more development-friendly

II Officers of the legislature and environmental-decision-making
O The Environmental Commissioner of Ontario — controversial appointment draws opposition and media
fire; issues first special report on groundwater and intensive farming for Walkerton hearing;
O The Information and Privacy Commissioner — the Freedom of Information Act, an essential tool comes

under scrutiny by the province

III Environmental emergencies and industry self-regulation
O A methane leak at the Sarnia hazardous waste facility or a fire at a Scarborough chemicals plant — envi-
ronmental emergencies small and large show the risks are increasing while the ability to manage risks
grows less; the TSSA and REV A reach milestones in self-requlation, but Bill 42 does not pass

Related topics: For environmental approvals see Chapter 4, garbage and hazardous waste and Chapter 6, land —

Southern Ontario.

II Common Sense and environmental
decision-making: The first mandate

For the purposes of this report, “environmental
decision-making” is something of a “catch all”
category. Described below are topics one might
expect, such as the Environmental Assessment and
Appeal Boards (please note, however, that this
report will not deal with the Energy Board for the
report period). Also described are less expected
topics such as the Information and Privacy Com-
missioner and the Technical Standards and Safety
Association.

The idea that connects these disparate topics under
this chapter’s heading is that the environment is a
public good. As such, information and decisions
about the environment are subject to special consid-
erations.

A fundamental concept of governmental steward-
ship of public goods is that the decision-making
process should be informed, open, balanced and
should in some significant measure involve all
affected stakeholders.

Environmental decision-making under the Com-
mon Sense Revolution has followed three basic

themes. The first theme supports industry self-
regulation and self-monitoring by replacing govern-
ment oversight with the oversight of agencies
formed by representatives of the regulated indus-
tries (the Technical Standards and Safety Authority,
for example). The second theme promotes fast
decision-making by enforcing short timelines on
boards and tribunals, reducing or eliminating
oversight of other ministries, and limiting public
participation (the reduced number and scope of
environmental assessment hearings, for example,
and the discontinuation of the Intervenor Funding
Project Act) in environmentally significant decisions.
The third theme promotes “smaller government”
by eliminating special agencies (such as the MISA
Advisory Committee or the Environmental Assess-
ment Advisory Committee) whose role had been to
examine environmental problems. Environmental
decisions are now made, consequently, with less
expertise than they once were.

During its first mandate, the provincial government
greatly reduced its own oversight of and public
participation in decision-making that affects the
environment. It reduced the expertise directed at
solving difficult environmental problems and gave
regulated industries — such as the aggregate and
mining industries — greater opportunities for self-
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regulation. In other words, the province has
changed the fundamental concepts of environmen-
tal decision-making so that, at the very least, it is
less open. This may also mean that it is less in-
formed and less balanced. Over the past year, this
situation has remained for the most part the same.

IIT Environmental boards and tribunals

3.1 The Environmental Assessment and Appeal Boards -
emphasizing speed

The Environmental Assessment and Environmental
Appeal Boards” mandates are to provide both an
independent and impartial review of the decisions
of directors appointed by the Minister of the Envi-
ronment and the decisions of the Niagara Escarp-
ment Commission, as well as a fair and unbiased
public hearing process.® The principal task of Board
members is to conduct fair, efficient, and impartial
hearings at which they must consider all the evi-
dence presented and make decisions (or recommen-
dations) with written reasons in a manner that
protects the environment.’

Since the amendments to the Environmental Assess-
ment Act in Bill 76 were made law, the board’s
leading preoccupation has been with expediting
hearing time.

December 21, 1999

The Environmental Appeal Board rules that the
Ontario Ministry of the Environment acted reason-
ably when it granted a permit to Echo Springs
Water Co. Ltd. to remove 176 million litres of water
from an aquifer in Grey County. Local residents
had requested the review of the MOE permit by the
Appeal Board due to concerns about low water
levels.

3.2 Chair of the board, committed to efficiency

Carl Dombeck, chair of both boards, is a career
bureaucrat seconded to the position.”” At the time
of his appointment, some expressed concern that he
might not be the appropriate choice to be chair of
“what is expected to be an quasi-judicial decision-
making body at arm’s-length from the govern-
ment.”"!
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In public and in the pages of the boards” annual
report, the chair has stated that the Appeal and
Assessment Boards are “accountable to politicians
and the public” which at first may not appear to
accord with the idea of being at “arm’s length”
from government. However, by this statement Mr.
Dombeck means that the boards must account to
“politicians” for cost reduction and expedited
hearings — in keeping with the preoccupation with
minimizing “red tape” and reducing the cost of
doing business in Ontario.'

To expedite hearings, the board established the
practice of setting hearing dates regardless of prior
commitments of the parties and placed strict limits
on adjournments. In one case, the parties asked for
an adjournment in order to undertake tests that
would help them establish terms for a settlement.
The board initially refused this request, forcing the
parties to undertake unnecessary and expensive
negotiations with the board."” The board adjusted
its stance on setting dates after repeated objections
from parties who now have a range of seven days
from which to choose.

This chart, copied from the Environmental Appeals
Board’s website, sets out what are the boards’ chief
“performance measures”:

In accordance with the Government’s account-
ability framework, the Board is reporting the
results of the first six months of the fiscal year,
tracking cases filed since April 1, 1999:

Average time to schedule a hearing, once all

required materials received from Appellant: 08 days
Average time to issue decision, once the

hearing has concluded: 17 days
Average total time at Board, from filing to final
disposition: 74 days

According to this chart, the boards appear to have
achieved some gains in speeding up the hearing
process. The single-minded focus on timelines has,
however, also led to some poor results, and some
unsatisfactory decisions (see Chapter 4 for a discus-
sion on the Adams Mine environmental assessment
hearing; see also previous Common Sense Revolu-
tion reports'*) that participants have described as
“rushed through with unseemly haste.”*
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March 7, 2000

Opponents of the eastward expansion of Highway
407 press the federal government for a full envi-
ronmental assessment and public hearings. The
provincial environmental assessment for the 407
extension was approved in June 1998 without a
hearing before the Ontario Environmental Assess-
ment Board.

3.3 The auditor’s report and the ministry’s response

Two years ago, in his 1997 report, the Provincial
Auditor expressed concerns about insufficient
follow-up of conditions emanating from the envi-
ronmental assessment process.

During the report period, in his 1999 report, the
Provincial Auditor reviewed his recommendation
and the status of the ministry response.

Recommendation: For the environmental proc-
ess to be more effective, the Ministry should
establish indicators to measure and report on
the effectiveness of the process and monitor
compliance with the terms and conditions of the
approved projects.

Current Status: The Ministry has developed
and implemented an electronic environmental-
assessment information management system to
record environmental assessment submissions
and track outstanding terms and conditions of
approval as part of a compliance monitoring
process. The Ministry is in the process of inte-
grating the Environment Assessment Branch
and the Approval Branch into one branch. It has
drafted a number of performance measures to
evaluate the effectiveness of the environmental
assessment process. The development of proce-
dures for audit compliance and reporting on
performance has been identified as a branch
priority.”*

As of July 2000, the Ministry of the Environment
provides the following list as the developed per-
formance measures:

e Implementation of the Timeline Regulation
(Ontario Regulation 616, 1998) for
environmental assessments;

e Two “time” indicators reported in the Ministry
Business [Plan];

* Reduced turn-around time for decisions on
individual EAs;

¢ Reduced turn-around time for EA Board
decisions;

* class EA bump-up timelines for government
decision-making;

¢ The “one window” approach to project
management developed and adapted for
projects requiring Environmental Assessment Act,
Environmental Protection Act and Ontario Water
Resources Act approvals; and

* A tracking system for all staff to follow up on
conditions of EA approval.

In addition, work is continuing in the development
of performance measures for the environmental
assessment program.'”

These performance measures further demonstrate
the ministry’s current preoccupation with fast
decision-making. Most of the listed measures deal
with expediting the process. The measures for
follow-up on EA conditions and other EA perform-
ance issues are unspecific and work on the latter is
only “continuing.” It will be a measure of the
ministry’s response to the auditor’s report if, by
2001, there are real performance measures in place
for assessing compliance with EA conditions as well
as measures for swift decision-making.

November 3, 1999

Durham council votes on Gan Eden, the largest
development proposal on the Oak Ridges Moraine,
which would comprise 2,500 housing units near
Uxbridge. Durham Region’s planning committee
had previously prepared a report criticizing the
development proposal as “contrary to the vision of
the region, the township and the community.”
The plans were unanimously rejected by the coun-
cil, which argued that the development would
degrade the environmentally sensitive moraine.
The developer appealed to the OMB.
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3.4 The Ontario Municipal Board - controversial
decisions appear to undermine municipal
autonomy; process undermines public confidence in
decision-making

The Ontario Municipal Board (OMB) is an inde-
pendent and impartial adjudicative tribunal. It is
made up of a chair, vice-chairs and members. The
Ontario government appoints all board members,
who have diverse backgrounds and come from
different parts of the province. The OMB hears the
appeals and concerns of people, public bodies or
corporations who object to the decisions of public
authorities such as local or regional councils, com-
mittees of adjustment, land division committees,
the Assessment Review Board (but only for assess-
ments before the 1998 tax year), the Minister of
Municipal Affairs and Housing, or an expropriating
authority. The board holds public hearings
throughout the province.'

As a consequence of the high-profile public debate
regarding the Oak Ridges Moraine, the Ontario
Municipal Board has been subject to unaccustomed
public scrutiny.”” Attention first turned to the
board with two decisions (one of which has been
subsequently overturned by an Ontario court®)
where municipal decisions regarding development
of educational facilities* and rent control® were
modified or “quashed” for not being in accordance
with provincial policy.”? These decisions appeared
to contradict the provincial policy of allowing
municipalities greater autonomy from provincial
control.

At least one writer in the press has raised the ques-
tion — especially with some recent decisions* — of
how independent the decision-making of the OMB
is.® Concerns have also been raised regarding
amendments to the Municipal Act that give develop-
ers increased rights of appeal to the OMB in the
event that a municipality makes a decision contrary
to their interests or does not make its decision
within 90 days.?® Finally, because of the perception
of increased cost awards # against citizens groups
and the disproportionately large resources available
to developers, the board has come to be perceived
as non-welcoming to citizen participation.®
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The tendency of the Common Sense Revolution is
to support “autonomy” when it accords with
downloading provincial programs to municipalities
and when it justifies provincial inaction. When
municipal autonomy interferes with provincial
interests, then the response of the provincial
government is very different.?

A recent, high-profile, example of the province
going back on its stance of supporting municipal
autonomy is the Minister of the Environment’s
response to Toronto’s suggestion that it would
prolong the life of the Keele Valley landfill and not
ship its garbage to the Adams Mine. ** The minis-
ter threatened to intervene with the city’s decision
(if made) even though managing municipal solid
waste is entirely up to the municipalities.

Depending on how it affects special interests -
such as developers and the aggregate industry -
the province either supports what it calls munici-
pal independence® (as in the province’s reluctance
to enact a policy to protect the Oak Ridges Mo-
raine) - or opposes it (as in the province’s reaction
to municipal attempts to protect rental housing or
to impose the obligation on developers to build
schools).

Another example of the Revolution’s selective
“support” of municipal autonomy is the response
to several municipalities’ attempts to control
industrial farm operations. For example, in 1998,
Oxford County attempted to impose an interim
control by-law on intensive farm operations until
it had developed a strategy to deal with what
appeared to be an increasing problem with nitro-
gen levels in local wells. Interim control by-law
3693-97 prohibited livestock operations larger
than 500 livestock units. The Ministry of Munici-
pal Affairs appealed the by-law to the Ontario
Municipal Board.*® The ministry withdrew from the
case on a technicality; but the by-law was subse-
quently amended to lift the limit the municipality
had set for livestock operations. Until the
Walkerton tragedy made the Minister of Agricul-
ture think twice about it, that ministry was also
prepared to fight municipal efforts to control
industrial farm operations.®* The events in
Walkerton may also have influenced a very recent
Ontario Municipal Board decision generally uphold-
ing a municipality’s by-law controlling the size of
livestock operations and striking down only the
provision controlling how far manure may be
hauled before disposal.®
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3.5 The Niagara Escarpment Commission — decision-
making shifts from “fulfilling the purpose of the
plan”

The Niagara Escarpment Commission (NEC) was
established in June 1973 under the Niagara Escarp-
ment Planning and Development Act. The commission
has 17 members appointed by Order-in-Council.
Nine members, including the chairman, represent
the public-at-large and eight members represent
counties and regions within the escarpment area.
The commission reports to the Government of
Ontario through the Minister of Natural Re-
sources.®

The role of the commission is to oversee the imple-
mentation of the Niagara Escarpment Planning Act as
it applies to development applications in the es-
carpment planning area. The process can occasion-
ally give rise to disagreement. A backbench mem-
ber of the provincial government has stated pub-
licly that he would like to disband the commis-
sion.*® But, according to environmental groups
such as the Coalition on the Niagara Escarpment
(CONE), the role of the commission is properly to
ensure that the plan applies to all development
requests within the Niagara Escarpment plan area.

According to CONE,*” and to some members of the
commission,® members are increasingly making
decisions not necessarily in accordance with the
plan. Instead, members are evaluating applications
according to criteria independent of the plan. For
the most part, these considerations “on the merits”
coincide with commission staff recommendations,
but in a small percentage of applications — about
four percent of the time — the commission votes
against the recommendations of staff, and against
the requirements of the plan.*

One example of a “non-conforming” decision was
the application by the Niagara Land Company to
amend the plan to permit the development of a
winery resort that included a new winery, a 120-
seat restaurant, 56 guest cottages and a culinary
teaching centre on 36 hectares of land located at the
edge of the Niagara Escarpment forest. The
Niagara Escarpment Commission approved the
application and then the Niagara Escarpment
Hearing Office (part of the Environmental Appeal
Board / Assessment Board amalgamated offices)
made the recommendation to the Minister of Natu-
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ral Resources that the application be approved.
These decisions must also be approved by cabinet.
This application sat for many months in cabinet
office which, apparently, is not subject to the new
timeline restrictions. Unexpectedly, on June 19,
2000, cabinet refused the proposed amendment to
the Niagara Escarpment plan.

CONE is very pleased with the decision of cabinet.
Certainly, the decision conforms with the overall
intention of the plan. However, CONE recently
applied for judicial review of another decision by
the Niagara Escarpment Hearing Office that does
not follow the plan. Moreover, in his decision, the
hearing officer states that decisions do not need to
conform to the provisions of the plan.* The cabi-
net decision regarding the winery developme